TENTH CONGRESS OF THE FEDERATED STATES OF M CRONESI A

SECOND REGULAR SESSI ON, 1997 CONGRESSI ONAL BI LL NO. 10-189, C.D. 1
PUBLI C LAW NO. 10-150

AN ACT
To further anmend title 55 of the Code of the Federated States of
M cronesi a, as anended, by addition of a new chapter 12 for the
pur pose of establishing an FSM Trust Fund, and for other purposes.
BE I T ENACTED BY THE CONGRESS OF THE FEDERATED STATES OF M CRONESI A:
Section 1. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
chapter 12 to be entitled “FSM Trust Fund”.
Section 2. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1201 to chapter 12 to read as foll ows:

“Section 1201. Short title. This act is known and nay

be cited as the FSM Trust Fund Act.”
Section 3. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1202 to chapter 12 to read as foll ows:

“Section 1202. Definitions. Unless otherw se specified

or clear fromthe context, words and phrases used in
this chapter shall have the foll ow ng neanings:
(1) 'Board' neans the Board of Trustees of the Fund;
(2) '"FSM neans the sovereign nation of the Federated

States of M cronesi a;
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(3) 'Financial year' neans the fiscal year of the
Fund, which shall be the twelve-nonth period ending on
the | ast day of each Decenber;

(4) 'Fiscal year' nmeans the fiscal year of the
Nati onal Government;

(5) 'Fund' neans the FSM Trust Fund created by this
chapter, including the accounts therein;

(6) 'Fund custodi ans' neans the one or nore firns
selected by the Board to assume responsibility for the
physi cal possession of the Fund assets or evidences of
assets;

(7) 'Fund managers' neans the one or nore firms
selected by the Board to nanage the investnent and
rei nvestment of the Fund’'s resources;

(8) 'Fund returns' neans the returns accruing to the
Fund by way of inconme generated fromthe Fund' s
resources and the capital appreciation of those
resour ces;

(9) 'National Government' neans the Nationa
Governnent of the FSM

(10) "G her participating governnment' neans a State or
| ocal governnment of the FSM participating pursuant to a
menor andum of understanding with the Nationa
Gover nnent ;

(11) 'Real per capita value' neans the val ue of

contributions to the Fund when adjusted to reflect

of 19



i nflation and popul ati on change. For purposes of
determining 'real per capital value' at any one tine,
the value of a contribution in the formof a | oan shal
be the principal balance then owing. The inflation
adj ustment shall be made to current prices in line with
novenents in the US Consuner Price Index. Population
refers to the nunber of FSMcitizens residing in the
FSM  Wen current popul ation figures are not avail abl e,
the Board shall use such estimates thereof as it finds
to be_reasonable. Such estinmates may be extrapol at ed
fromthe nost recent popul ati on census based on the
popul ati on growth rate prior thereto; and
(12) 'Reinvestnment' neans the process whereby Fund
returns, whether in the formof incone or appreciation,
beconme part of the capital of the Fund.”
Section 4. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further amended by adding a new
section 1203 to chapter 12 to read as foll ows:

“Section 1203. Establishnent. There is hereby created

the FSM Trust Fund, separate fromthe CGeneral Fund of
the FSM and all other funds.”
Section 5. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1204 to chapter 12 to read as foll ows:
“Section 1204. Purpose. The purpose of the Fund is to

create a single investnment fund in which all |evels of
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governnment may participate in order to contribute to the
| ong-term financial viability of the FSM by providing an
addi ti onal source of revenue and to enhance the capacity
of the National Government to receive and effectively
utilize external resources in order to:
(1) Assist the National CGovernnent and ot her
partici pating governnents to achieve greater financi al
autonony in the nmanagenent of their recurrent budgets;
(2) Enable the FSM at all |evels of government to neet
| ong-term mai nt enance and operating costs of social and
econom ¢ infrastructure; and
(3) Enable the FSM at all |evels of governnent to
I mprove existing | evels of social and economc
infrastructure.”
Section 6. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further amended by adding a new
section 1205 to chapter 12 to read as foll ows:
“Section 1205. Powers. The Fund shall have the powers
and privileges of a corporation, including all powers
necessary for the fulfillnment and achi evenent of its
pur poses.”
Section 7. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1206 to chapter 12 to read as foll ows:

“Section 1206. Legal status, privileges and i nmunities.
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(1) The Fund shall possess juridical personality and,
in particular, the capacity to:
(a) contract;
(b) acquire and di spose of immvabl e and novabl e
property; and
(c) institute | egal proceedings.
(2) The fund shall be exenpt from any exchange contr ol
regul ations, restrictions, or noratoria.
(3) Wthin the scope of its official activities, the
Fund, its property, and its assets shall be exenpt from
all direct taxation.”
Section 8. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1207 to chapter 12 to read as foll ows:

“Section 1207. Limtations on Liability.

(1) No contributor to the Fund shall be liable, by
reason of its contribution, for the acts or obligations
of the Fund.

(2) Obligations of the Fund are not obligations of the
Nati onal Government or any other participating
gover nnent . ”

Section 9. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1208 to chapter 12 to read as foll ows:

“Section 1208. Boar d.
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(1) The Fund shall have a Board of Trustees consisting
of five trustees appointed and renovabl e by the
President of the FSMw th the advice and consent of the
Congress of the FSM Nomi nations to the Board shal
take into account the need to have adequate geographica
representation fromw thin the FSM representation of
ot her participating governments with substantia
accounts, representation of substantial foreign
contributors to the Fund, and conpl enmentary experience
in the fields of investnent managenent and public
finance. Each trustee shall serve for a termof four
years or until a successor is appointed, provided,
however, that two of the trustees on the initial board
shall be appointed to two-year terns. The Board shal
el ect a chairman fromanong its own nenbers.

(2) Al powers of the Fund shall be vested in and
exerci sabl e by the Board.

(3) The functions of the Board shall include:

(a) obtaining, along with others, contributions
to the Fund,
(b) operation, supervision and managenent of the
Fund; and
(c) investnent and distribution of resources of
t he Fund.
(4) Trustees shall serve as such w thout paynent of

conpensation fromthe Fund or any other source.
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Reasonabl e expenses of the Board itself shall be
provided for annually in the national budget of the FSM
and not paid out of the Fund.
(5) The Board shall neet as necessary, and reasonable
noti ce shall be given of neetings.
(6) For the purposes of neetings of the Board, three-
fifths of trustees shall constitute a quorum
(7) Except where otherwi se provided in this chapter
questions before the Board shall be decided by a
majority of votes of trustees present and voting at the
meeti ng.
(8) The Board shall establish its own bylaws and rul es
of procedure.”
Section 10. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1209 to chapter 12 to read as foll ows:

“Section 1209. Admi nistrator of the Fund. The

Secretary of Finance and Adm nistration of the FSM or
hi s cabi net-Ievel successor, shall serve as
adm ni strator of the Fund_and all its accounts, and
shal | provide necessary adm nistrative support to the
Fund and its Board.”
Section 11. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new

section 1210 to chapter 12 to read as foll ows:
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“Section 1210. Resources of the Fund. The resources of

the Fund shall consist of all contributions to the Fund,
from what ever sources, and all Fund returns. The
resources of the Fund shall be held in trust and
adm ni stered by the Board and used only for the purpose
of and in accordance with this chapter.”
Section 12. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1211 to chapter 12 to read as foll ows:

“Section 1211. Contributions to the Fund.

(1) A contribution to the Fund may be in the formof a
grant or, wth the agreenent of a majority of al
trustees, in the formof an unsecured | oan which bears
interest (or its equivalent) at a rate no greater than
3% and is otherw se cost-free.

(2) The Fund may refuse a contribution if it considers
that it would not be in the interest of the Fund or the
FSMto accept it. The Fund shall notify Congress of the
nat ure, anount, source and terns of any contribution
that it has decided to accept or refuse, whereupon the
Fund may conditionally accept or refuse the C
contribution. Acceptance or refusal shall becone fina
no earlier than 180 days after notice to Congress,

unl ess Congress directs by |aw ot herw se.
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(3) The Fund shall not issue negotiable or
transferabl e obligations evidencing indebtedness for any
| oan.

(4) Contributions shall be made for the purpose of the
Fund wi thout further restriction as to use, except such
restrictions as Congress may provide by |aw. Except for
repaynent of |oans, contributions shall not be refunded
to contributors.

(5) A contribution to the Fund shall not in and of
itself constitute or inply any conm tnent by the
contributor to make any further contribution to the
Fund.”

Section 13. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1212 to chapter 12 to read as foll ows:

“Sections 1212. Fund managers and cust odi ans.

(1) The Board shall appoint one or nore Fund managers
and custodians fromtinme to tine on such terns and
conditions as it determnes. No Fund custodian shall be
engaged unless it:

(a) is a bank duly chartered to transact business
in the Federated States of Mcronesia or is a United
States bank or trust conpany regul ated by the Federa
Reserve Board, a state authority or the federa
conptroller of the currency as is appropriate;

(b) has a net worth in excess of $10, 000, 000;
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(c) has the capacity to clear securities
transactions through the Depository Trust Conpany |.D.
System and

(d) has at least 10 years experience as a
custodi an of financial assets.

(2) The Board shall adopt investnent guidelines for
the Fund managers. 1In so doing, it shall ensure that
the capital of the Fund is prudently invested in a
bal anced portfolio so as to maxim ze returns while
protecting capital and maintai ning adequate |iquidity.

(3) The Board nay del egate to the Fund managers and
custodi ans responsibility for the day-to-day
adm ni stration of the Fund.

(4) The Fund managers and custodi ans shall provide
such reports on the value and disposition of the
resources of the Fund, such reviews of its perfornmance,
and such advice on it as are required by the Board.

(5) The conpensation and expenses of the Fund managers
and custodians in carrying out their duties in
adm ni stration of the Fund shall be expenses of the
Fund. ”

Section 14. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1213 to chapter 12 to read as foll ows:

“Section 1213. A and B Accounts.
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(1) The Fund shall be divided into an A Account and a
B Account.

(2) Al contributions to the Fund shall be deposited
to the A Account. Thereafter, the Board shall ensure
that a portion of the Fund returns in each financi al
year is reinvested at the end of that financial year as
capital of the A Account, such portion being the anount
necessary to nmaintain the opening balance of the A
Account’s capital for the follow ng financial year at
the real per capita value of all contributions to the
Fund m nus all principal repaynents nade on |oans to the
Fund.

(3) Repaynent of |loans to the Fund and paynment of the
expenses of the Fund shall be made fromthe A Account.
The anmount, if any, of Fund returns in each financial
year which remains after such repaynent of |oans and
paynment of expenses, and after reinvestnent in
accordance with subsection (2) of this section, shall be
transferred to the B Account. Except as provided in
this subsection or upon term nation of the Fund, no
funds may ever be renoved fromthe A Account.

(4) The B Account shall consist of funds transferred
fromthe A Account and the returns therefromwhile in
the B Account. Funds in the B Account nmay be
distributed to the National Governnent in accordance

with section 1214 of this chapter or transferred to the
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A Account in accordance with section 1215 of this
chapter. Except as provided in this subsection or upon
term nation of the Fund, no funds nmay ever be renoved
fromthe B Account.

(5) It is anticipated that funds in the A Account wll
be placed in longer term higher yielding investnents
than are funds in the B Account.”

Section 15. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1214 to chapter 12 to read as foll ows:

“Section 1214. Di stributions to National Governnent.

(1) At the end of each financial year the Board shal
determ ne the maxi num anount of funds avail able for
distribution to the National CGovernment in the follow ng
fiscal year. Such amount shall be the | esser of the
total funds in the B Account or an anount cal cul ated as
fol | ows:

(a) Calculate a percentage rate of net return on
the Fund for the financial year just ended by dividing
(i) the total Fund returns for that financial year, |ess
the portions thereof required for reinvestnent,
repaynent of |oans, and paynent of expenses during or
for that financial year, by (ii) the average daily
bal ance of the Fund during that financial year.

(b) Then cal cul ate the percentage rate of net

return on the Fund for each of the four (or fewer) years

of 19



i mredi ately preceding the financial year just ended in
which there were in fact Fund returns.

(c) Then calculate the average rate of net return
over the prior five (or fewer) financial years by adding
the percentage rates of net return for those financial
years, determ ned in accordance with subsections (1)(a)
and (1)(b) of this section, and dividing the total by
t he nunber of financial years involved.

(d) Finally, multiply that average rate of net
return by the average daily bal ance of the Fund during
the financial year just ended.

(2) In order to enable the National Governnent to
prepare its annual budget and estimates for the next
fiscal year, by January 15 of each year the Board shal
i nformthe National Governnment of the maxi num anount of
funds available for distribution in the next fisca
year.

(3) The Board shall distribute to the National
Governnment each fiscal year the maxi num anount of funds
avai | abl e for distribution or such | esser anount as the
Nat i onal Governnent may specify. The distribution shal
be made at such tines and in such proportions as the
Nati onal Government and the Board agree.

(4) Notw thstanding the foregoing, no funds shall be
distributed to the National Governnent prior to Cctober
1, 2001.
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(5) Funds distributed to the National Governnent shal
be deposited in the General Fund of the FSM for
appropriation and expenditure consistent with the
pur poses of the Fund. Such appropriation and
expendi ture may, but need not, include transfers to
ot her levels of governnment in the FSMfor their use in
ways consistent with the purposes of the Fund.”

Section 16. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1215 to chapter 12 to read as foll ows:

“Section 1215. Transfers to the A Account.

(1) The Board shall transfer funds fromthe B Account
to the A Account to the extent necessary to make up any
shortfall of funds in the A Account needed for
rei nvestnent, repaynent of |oans to the Fund, and
paynment of the expenses of the Fund pursuant to section
1213 of this chapter.

(2) The Board may transfer to the A Account any funds
in the B Account in excess of an anount equal to the sum
of all funds transferred fromthe A Account to the B
Account during the five nost recent financial years.

Such a transfer may only occur at the end of a financi al
year and after there have been at |east five financial
years in which funds were in fact transferred fromthe A

Account to the B Account. Funds transferred to the A
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Account pursuant to this subsection shall be deened to
be additional contributions to the Fund.”
Section 17. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further amended by adding a new
section 1216 to chapter 12 to read as foll ows:

“Section 1216. M scel | aneous restrictions.

(1) Except as provided in subsection 1211(a) of this
chapter, the Fund shall not borrow noney.
(2) The Fund shall not be used to guaranty the debt of
anot her person entity.
(3) the Fund shall not invest in instrunents
denom nated in currencies other than the US doll ar
except as prudent and necessary to avoid exchange rate
ri sks on | oans which nust be repaid in a currency other
than the US dollar.”
Section 18. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1217 to chapter 12 to read as foll ows:

“Section 1217. Oher participating gover nnent accounts.

Contri butions may be made to the fund for the benefit of
ot her participating governments in the FSM in which
case the Board shall establish separate A and B Accounts
within the Fund in the name of each such governnent.
Such accounts shall be subject to this chapter and

adm nistered in the same manner as the Nationa

Governnment A and B Accounts except that distributable
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funds or assets shall be nmade available to the other

partici pati ng governnents rather than the Nationa

Governnment. Fund expenses shall be prorated between the

accounts of different governments in proportion to their

rel ative share of the total Fund.”

Section 19. Title 55 of the Code of the Federated States of

M cronesia, as anended, is hereby further anmended by adding a new
section 1218 to chapter 12 to read as foll ows:

“Section 1218. Books and Records.

(1) The Board shall cause the Fund managers to keep
al |l proper books and records of account of the assets,
property, liabilities, income and expenditure, and
transactions of the Fund, and to produce these pronptly
in order to facilitate audit.

(2) Al records and reports of Fund returns shal
clearly segregate and identify gross returns, nmanagenent
fees, and net returns.

(3) The books and records of the Fund shall separately
account for each governnent's account, including the pro
rata application of expenses of the Fund.”

Section 20. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1219 to chapter 12 to read as foll ows:
“Section 1219. Audits.
(1) At the end of each financial year the accounts of

the Fund shall be audited either by the Public Auditor
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or by an independent auditor who has no connections with
t he Fund managers and i s appoi nted by the Board.

(2) The auditor shall satisfy hinself that the
accounts of the Fund have been properly prepared in
accordance with accounting standards adopted by the
I nternational Accounting Standards Conm ttee or an
entity of simlar stature, and he shall either:

(a) state in his report that:
(1) the accounts have been properly prepared
I n accordance with the books and records of the Fund,
(ii) the books and records of the Fund have
been properly kept and contain information adequate for
t he purpose of his audit;
(iii) the balance sheet and i ncone and
expendi ture accounts of the Fund give a true and fair
view of the Fund' s financial position; and
(iv) the financial affairs of the Fund have
been properly conducted in accordance with this chapter;
or
(b) notify the Board that he is unable to
conplete his report as provided in sub-paragraph (a),
giving his reasons therefor.

(3) The auditor shall include in his report
i nformati on on the performance of the Fund managers in
the investnent of the Fund in accordance with the

gui delines laid down by the Board with particul ar
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conparative reference to the performance of managers of
ot her funds of a simlar size and nature.
(4) The auditor shall submt his report to the Board.”
Section 21. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1220 to chapter 12 to read as foll ows:

“Section 1220. Annual Reports. Wthin six nonths of

the end of the financial year the Board shall publish
and shall submt to the President and the Congress of
the FSM and to the Governor or chief executive officer
of each other participating governnent:
(1) An annual report on the activities and managenent
of the Fund;
(2) The accounts of the Fund for that year audited in
accordance with section 1219 of this chapter; and
(3) The report of the auditor under section 1219 of
this chapter.”
Section 22. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further anmended by adding a new
section 1221 to chapter 12 to read as foll ows:

“Section 1221. Ternination of Fund.

(1) The Fund may be term nated only by an act of the
Congress of the FSM

(2) Upon termnation of operations the Fund shal
I medi ately cease all activities, except those

incidental to the orderly realization and conservation
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of its assets and the settlenment of its obligations;
upon term nation of the Fund, disposition of assets of
any ot her participating governnent's account shall be
made only after consultation with such governnent.

(3) Until final settlenent of the obligations of the
Fund and the distribution of its assets, the Fund shal
remain in existence and all rights and obligations of
the Fund under this chapter consistent with the
term nation of the Fund's operations shall continue
uni nmpai r ed.

(4) No distribution of assets shall be made until al
liabilities to creditors have been di scharged.
Subsequently, the assets of the Fund shall be
distributed to the General Fund of the FSM or in the
case of other participating governnents, as requested by
them”

Section 23. Title 55 of the Code of the Federated States of
M cronesia, as anended, is hereby further amended by renunbering
exi sting chapter 12 as chapter 13 and renunbering existing section
1201 as section 1301.

Section 24. This act shall becone | aw upon approval by the
President of the Federated States of Mcronesia or upon its

becom ng | aw wi t hout such approval.

, 1999
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Jacob Nena
Pr esi dent
Federated States of M cronesia
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